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Striking gold?

The risks and rewards of domestic M&A
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Arbitrating and mediating Brazilian M&A disputes
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Rio de Janeiro at night. Chinese acquirers should be wary of possible disputes involving their Brazilian targets.
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isputes over Merger & Acquisition

(M&A) activity can occur in many
ways. In this sense, there is no one
typical type of M&A dispute. They can
occur over financing of the acquisition,
over how the new or revised entity will
be structured or operated, or over the
so-called representations and warranties
made by the sellers to the buyers of the
merged or acquired entity, for example.

Brazil is a country of considerable
interest for Chinese business investors
these days. It is rich in natural resources
and agricultural products and also has
a considerable industrial base and IT
knowhow. The Chinese premier visited
Brazil in May carrying with him a large
attractive financial package to support
a number of mega-projects, including a
trans-Brazilian railway to be constructed
all the way to the ports of Peru on the
Pacific Ocean.

Brazilian companies may be involved
in projects such as these. At the same
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time they have been involved in many
M&A and shareholder disputes. Brazil
is a country with a few very large cor-
porations (sociedades andnimas, SAs)
in each major business sector listed
on the public stock exchange. It also
has many smaller companies (socie-
dades limitadas) which are not publicly
listed and have no duties of public
disclosure. In the US, stock exchange
rules do not allow arbitration clauses
in shareholder agreements in corpo-
rations listed on these exchanges -
this is probably because the courts of
the state of Delaware, where many US
businesses are incorporated, already
have built up considerable expertise in
resolving corporate disputes. In Brazil,
however, stock exchange rules provide
the opposite. Companies listed there at
certain levels of corporate governance
and transparency — level 2 and the new
market (novo mercado) — normally must
have arbitration clauses in their share-
holder agreements.

The Brazilian Arbitration Law has been
working well to provide legal support
and regulation of arbitration for many
types of disputes, including M&A and
corporate shareholder disputes. The May
2015 amendments to the law expressly
authorize arbitration of corporate
disputes, removing any legal doubt over
this matter. Shareholders may approve
arbitration clauses in corporate by-laws
by a majority vote, giving minority share-
holders the right to liquidate and be reim-
bursed for the value of their shares, with
a few exceptions.

The author has served as arbitrator
and mediator in a number of Brazilian
M&A disputes. One was in the oil and gas
sector where the multinational company
making the acquisition of a Brazilian oil
company filed a claim against the seller,
another Brazilian company, for breach of
its seller representations and warranties.
The buyer alleged that the target company
was sold with undisclosed environmental
and tax liabilities. The dispute resolu-
tion clause required mediation before
arbitration, and the author was invited to
mediate the case. Not all issues could be
resolved, but some were, leaving the rest
for the arbitration and thus saving the
parties time and considerable cost.

In another Brazilian M&A case, the
author was invited to sit as arbitrator on
a panel with two Brazilian arbitrators.
In that case, the allegations again were
for breach by the seller of representa-
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tions and warranties. This time the case
involved industrial product defects and,
more seriously, allegations of corruption
in procurement of government contracts
by the target company, which could have
exposed the buyers to liability under
foreign anticorruption laws. This illus-
trates the range of issues and problems
a buyer may have when purchasing a
company, especially in an unfamiliar
foreign environment.

Even when not involving M&A
questions, shareholder disputes take
many forms. In Brazil, these are
commonly resolved by arbitration.
Brazil is a pioneer in using arbitration
to resolve such disputes. As a result,
Brazil has been ranked in the third and
fourth place in recent years in number
of ICC arbitrations, as the ICC is used to
arbitrate many Brazilian domestic share-
holder cases as well as international
cases of all kinds.

Not long ago this author served as
chair of an American Arbitration As-
sociation (AAA) arbitral panel in a
US$39 million financial sector dispute
involving reverse mergers between two
American companies. Midway through
the arbitration, the respondent company
was purchased by Chinese interests. It
appeared that the purchasers were not
aware of the open arbitration when they
acquired the respondent and were quite
surprised to find themselves having to
defend a sizable claim.

It is worth noting that Chinese
companies looking to expand abroad
in countries where there are distressed
companies and assets for sale like Brazil
need to be aware of these issues so they
can be anticipated and handled properly.
Checking the dispute resolution clauses
of the target company’s major contracts
or even inserting a familiar arbitration
clause like the Beijing Arbitration Com-
mission’s is an important initial step in
the legal due diligence process and the
transaction in whole.
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